UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA
V. Crimina No. 3:99 CR 200(CFD)
Civil No. 3:02 CV 1192(CFD)
HENRY OCASIO
RULING

Pending are Ocasio’s Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct
Sentence [Daocs. #158, 170], Motion for Leave to Amend 28 U.S.C. § 2255 Mation [Doc. #160],
and Motion for Leave to Supplement 28 U.S.C. § 2255 Motion [Doc. #167].
l. Background

On February 2, 2000, the petitioner, Henry Ocasio (“Ocasio”) pled guilty to Count One of an
indictment charging him with conspiring to distribute 500 grams or more of a mixture or substance
containing a detectable amount of cocaine, in violation of section 846 of Title 21 of the United States
Code. Aspart of hisplea, Ocaso stipulated that the relevant conduct for his base offense level under
the Sentencing Guiddinesinvolved 10 kilograms of cocaine and 7 kilograms of heroin. On June 18,
2001, Ocasio was sentenced to 135 months imprisonment, to be followed by a 5-year term of
supervised release.! Judgment entered on June 27, 2001. On July 6, 2001, Ocasio filed an appea

with the United States Court of Appedls for the Second Circuit. The Second Circuit affirmed the

judgment and sentence on April 4, 2002. Ocasio then filed the motions under consideration here.

'His guiddine range was 135 to 168 months' imprisonment and four to five years supervised
release. The sentence was within the statutory maximum of twenty years under 21 U.S.C. 8§
841(b)(1)(C).



The Government has indicated that it does not object to Ocaso’s Mation for Leave to Amend
[Doc. #160] and Motion for Leave to Supplement [Doc. #167]. Accordingly, Ocasios s Motion for
Leaveto Amend [Doc. #160] and Motion for Leave to Supplement [Doc. #167] are GRANTED.

Ocasi0 appears to assert four grounds for rdlief in his now amended and supplemented motion
under 28 U.S.C. § 2255: (1) ineffective assstance of counsel because (a) his counsd dlowed Ocasio
to plead guilty and stipulate to rlevant conduct (related to the heroin) for which he was never “arrested
or indicted”; and (b) his counsd failed to object to an upward departure from Ocasio’s guiddines range
as to supervised release; (2) this Court erroneoudy permitted the United States to “congtructively
amend’ theindictment by including in Ocaso's sentencing guidelines cdculation the quantity of herain;
(3) this Court violated Rule 11 (of the Federd Rules of Crimind Procedure) by faling to inform him of
the nature and sgnificance of his supervised release term; and (4) the United States committed
“misconduct” because there was no evidence that Ocasio was involved in any conspiracy until after the
seizure of cocaine from one of Ocasio’s co-defendants:?
. Discussion

A. | neffective Assistance of Counsdl Claims

The United States Supreme Court has established a two-prong test for evauating clams of

ineffective assistance of counsd. Strickland v. Washington, 466 U.S. 668 (1984). To obtain relief, a

The Court concludes that an evidentiary hearing is not warranted in this case, as no factua
issues exist. Moreover, digtrict courts are not required to hold a hearing where “the motion and the files
and records of the case conclusively show that the prisoner isentitled to no relief.” 28 U.S.C. § 2255.
See, e.q., Pham v. United States, 317 F.3d 178, 184 (2d Cir. 2003); Chang v. United States, 250
F.3d 79, 85 (2d Cir. 2001); Santiago v. United States, 2004 WL 413270, *2 (D. Conn. 2004).
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defendant must show that his lawyer’ s performance fell below an objective standard of reasonableness
and that, but for hislawyer's errors, the result of the proceeding probably would have been different.

See McKeev. United States, 167 F.3d 103, 106 (2d Cir. 1999); Del.ucav. Lord, 77 F.3d 578, 584

(2d Cir. 1996). In the context of guilty pleas, the second prong is met where a defendant establishes
that “there is areasonable probability that, but for counsdl’s errors, he would not have pleaded guilty
and would haveingsted on going to trid.” Hill v. Lockhart, 474 U.S. 52, 59 (1985). “A crimind
defendant considering whether to plead guilty is entitled to the informed, professond advice of his

counsd.” United Statesv. Thomeas, 74 Fed. Appx. 113, 115 (2d Cir. 2003). Counsel should

communicate to the defendant information such as the terms of the plea offer, the strengths and
weaknesses of the case againgt the defendant, and the comparative sentence exposure between

gtanding trid and accepting a plea offer. See Purdy v. United States, 208 F.3d 41, 44-45 (2d Cir.

2000); United States v. Gordon, 156 F.3d 376, 380 (2d Cir. 1998). However, “the ultimate decision

whether to plead guilty must be made by the defendant.” Purdy, 208 F.3d at 45. In addition, the
United States Supreme Court has recognized that “there are countless ways to provide effective
assgancein any given casg’ and has cautioned againgt post hoc criticiams of counsd’ s strategy. See
Strickland, 466 U.S. at 689.

1. Relevant Conduct

Ocasio dlegesthat his counsd, Attorney David Touger, provided ineffective assistance of
counsd by advisng Ocadio to Sipulate in his plea agreement to not only the cocaine, but aso the
quantity of heroin. He argues that Attorney Touger advised him to enter into the plea agreement with

the stipulation of 10 kilograms of cocaine and 7 kilograms of heroin, but the heroin wasrelated to a



different conspiracy than the one charged. Ocasio further argues that Attorney Touger relieved the
Government of meeting its burden of proving the heroin quantity beyond a reasonable doubt by advisng
Ocasio to stipulate to these drug quantities. However, these claims are not supported by the record or
the law, and much of them has aready been decided by the Second Circuit on Ocaso’s direct apped.

The undisputed facts do not establish that Attorney Touger’s performance fell below the
“objective sandard of reasonableness.” Ingtead, the undisputed facts indicate that Attorney Touger
provided Ocasio with sound lega advice. In exchange for Ocasio’s guilty plea, the Government agreed
to (1) recommend a sentence at the low end of the Guiddines range; (2) recommend a three-level
reduction in the sentencing guideines caculaion of Ocaso's offense leve for full and complete
acceptance of respongibility; (3) refrain from filing a Notice of Prior Felony Drug Conviction pursuant
to 21 U.S.C. 8§ 851, which would have exposed Ocasio to a mandatory minimum term of ten years
imprisonment; and (4) stipulate to atwo-leve role enhancement and abandon arguments for either a
three or four-leved role adjussment. The Government also agreed to cap Ocasio’' s relevant offense
conduct at 10 kilograms of cocaine and 7 kilograms of heroin. Under oath at the change of plea
hearing on February 2, 2000, Ocasio stated that he had reviewed the plea agreement and stipulation of
offense conduct with Touger, that he understood the terms of the agreement, and that he desired to
plead quilty.

On March 14, 2001, approximately three months before sentence was imposed, the Court
conducted a hearing to address various sentencing matters and the effect of the Supreme Court’s

intervening decison of June 26, 2000 in Apprendi v. New Jersey, 530 U.S. 466 (2000) on Ocasio’s

guilty pleaand his plea agreement. At the hearing, Attorney Touger explained that Ocasio agreed to
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waive his rights under Apprendi to have agrand jury and atrid jury make certain findings of fact,
including the quantity of cocaine involved in the conspiracy charged in the indictment. However,
Attorney Touger pointed out that Ocasio reserved hisright to appeal on two bases under Apprendi: (1)
that Apprendi required that sentencing guiddines caculations of drug quantities be found by ajury
beyond a reasonable doubt, and (2) the Court could not consider the seven kilograms of heroin as
relevant conduct under the guidelines asit was not charged in the indictment.® Attorney Touger not
only reserved these arguments prior to sentencing, but aso raised them subsequently on direct apped
to the Second Circuit.*

Even if Ocaso could demondtrate that Touger’ s performance fell below the “ objective standard
of reasonableness’ - - and he has not - - his claim il fails because he cannot show that the outcome
would have been different but for Touger’s dlegedly defective advice. There is no support for
Ocasio’'s clam that the Government must charge relevant conduct by indictment and prove it beyond a

reasonable doubt. The Second Circuit held thison Ocasio’ s direct appedl. See also United States v.

Norris, 281 F.3d 357, 359 (2d Cir. 2002) (holding that “Apprendi does not apply to enhancements

that determine a sentence that is within the gpplicable statutory maximum” and that “the gpplicable

3The Apprendi waiver and the resarvation of the right to argue that Apprendi appliesto the
caculation of rdlevant conduct under the guiddines are set forth in the supplementa plea agreement
letter dated March 14, 2001 and signed by the government, Attorney Touger, and Ocasio. [Doc.
#122].

“The Second Circuit rejected these arguments, stating that “[t]his Circuit’s casdaw since
Apprendi has gated that uncharged drug quantity may be considered at sentencing as part of a
defendant’ s relevant conduct, so long as the resulting sentence does not exceed the statutory maximum,
or cause the impaogition of a statutory mandatory minimum sentence. This sentencing factor may be
determined by the judge under a preponderance of the evidence standard and need not be submitted to
ajury.” United Statesv. Ocasio, 32 Fed. Appx. 5, 5-6 (2d Cir. 2002) (citations omitted).
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standard of proof for enhancementsis preponderance of the evidence’); United Statesv. Thomas, 274

F.3d 655, 663-64 (2d Cir. 2001) (en banc) (dtating that “[t]he congtitutional rule of Apprendi does not
apply where the sentence imposed is not grester than the prescribed statutory maximum for the offense
of conviction”). The Second Circuit has made clear that issues decided on direct gpped may not be

relitigated through a habeas corpus petition. See Riascos-Prado v. United States, 66 F.3d 30, 33 (2d

Cir. 1995).

Ocasio now gppears to make a new argument gpart from his Apprendi clam asto the heroin.
He maintains that the heroin was completdly unrelated to the charged cocaine conspiracy, and thusiit
could not be consdered as relevant conduct under the Sentencing Guiddines. Apparently, Ocasio is
asserting this as part of hisineffective assstance of counsd clam. However, Ocasio repeatedly agreed
both at his guilty plea proceeding and sentencing that his heroin involvement condtituted relevant
conduct for the Court to consider. 1t was only whether Apprendi required the cocaine and heroin
amounts to be charged in the indictment and whether those amounts had to be proved beyond a
reasonable doubt that were disputed and reserved as issues for gppeal. Moreover, the undisputed facts
st forth in the Presentence Report (*PSR”), which were adopted by the Court a sentencing, establish
that Ocasi0's heroin drug transactions were part of the  same course of conduct” as the offense of
conviction under the 1998 Sentencing Guiddines, 8 1B1.3(8)(2).

The PSR explains that Ocasio’s stipulation to the seven kilograms of heroin is based on his
involvement with a conspiracy distributing heroin at the SANA housing complex in Hartford,
Connecticut (*SANDS’) between July and mid-December 1998. 1117, 8. Ocaso’'sroleinthe

SANDS conspiracy wasthat of a supplier - he would obtain the heroin in New Y ork and then



distribute the heroin to his close associates in Hartford> 110, 29. A few months after the December
1998 federal arrests shut down the SANDS conspiracy, in early spring 1999, Ocasio recruited two of
his co-defendants here, Roger Griffin and Algandro Serra, to assst in the distribution of cocaine
throughout Hartford.® 11 25, 28, 30. Ocasio’srolein the instant conspiracy was the same as hisrolein
the SANDS conspiracy - Ocasio would obtain cocaine in New Y ork and then distribute the cocaine to
his close associates in Hartford. 112, 25, 27, 33.

Application Note 9(B) to U.S.S.G. § 1B1.3 of the 1998 Guidelines provided that the factors to
congder in determining whether offenses are part of the same course of conduct include: (1) the degree
of admilarity of the offenses, (2) the regularity (repetitions) of the offenses, and (3) the time interva

between the offenses. See aso United Statesv. LaBarbara, 129 F.3d 81, 87 (2d Cir. 1997) (reciting

both the sentencing guiddines definition of “same course of conduct” and caselaw definition prior to

adoption of guidelines definition); United States v. Silkowski, 32 F.3d 682, 688 (2d Cir. 1994) (“the

relevant conduct provision of section 1B1.3(a)(2) isto be interpreted broadly to include: conduct for
which the defendant was acquitted; conduct related to dismissed counts of an indictment; conduct that
predates that charged in the indictment; and conduct not charged in the indictment” (citations omitted));

United States v. Azeem, 946 F.2d 13, 16 (2d Cir. 1991) (rgjecting defendant’s claim that heroin

should not have been included in caculation of offense level because it was the object of a different

conspiracy, with different gods and time frames, and not part of a common scheme).

>Ocasio was not a named defendant in the resulting SANDS indictment.

®Count One of the indictment charges conspiracy to distribute “[fJrom on or about July 8, 1999,
the exact date unknown, and continuing through and including September 9, 1999.. .. "
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Thereisasubstantial amilarity between Ocasio's participation in the SANDS heroin
congpiracy and the charged cocaine conspiracy. Ocaso’srolein both conspiracies was that of a
supplier. Both conspiracies involved large quantities of narcotics. The locations were dso the same -
Ocasio obtained the narcotics in New Y ork and distributed them in Hartford. In addition, in both
congpiracies, Ocasio only distributed sale quantities to his close associates. While the members of the
conspiracy may have differed and the kind of narcotics differed, the undisputed facts establish that the
offenses were substantially smilar. Asto the second factor - the regularity of the offenses - the
undisputed facts establish that Ocasio was a regular and active participant in both the SANDS heroin
congpiracy and the charged cocaine conspiracy. Findly, there were only afew months between the
arrestsin the SANDS heroin congpiracy and Ocas0' s recruitment efforts to start the charged cocaine
conspiracy.

This Court dso emphasized the substantia amilarity between these conspiracies at Ocaso’'s
sentencing on June 18, 2001. The Court pointed out how Ocasio turned to saling cocaine after the
SANDS conspiracy was shut down, how Ocasio was responsible for sdlling large quantities of heroin
and then large quantities of cocaine, and how “[like] with the heroin for the Sands, he obtained cocaine
for this new operation in New York” and then distributed it in Hartford. Tr. at 25-26. Thus, Ocasio’'s
participation in the SANDS heroin conspiracy was part of the same course of conduct as his
participation in the charged cocaine conspiracy. The Court properly consdered the seven kilograms of
heroin as additiond relevant conduct for the purpose of sentencing. Accordingly, Ocasio cannot
demondtrate any prejudice based on any dlegedly defective advice provided by his atorney asto the

inclusion of the heroin as rdevant conduct.



2. Upward Departure

Ocasio's argument that Attorney Touger failed to object to an unwarranted upward departure
from Ocasi0’ s guidelines range dso does not establish that Attorney Touger was ineffective smply
because the Court did not depart upward from the gpplicable sentencing range. Ocasio alegesthat the
Court imposed a supervised release term which exceeded the maximum guideline range and that his
counsdl failed to object to this aleged upward departure. The Court sentenced Ocasio to 135 months
imprisonment to be followed by a supervised release term of 60 months. At the sentencing hearing, the
Government and Attorney Touger agreed with the Court that Ocasio faced a supervised release term of
as much as life and a mandatory minimum of four years under the statutes and that under the Sentencing
Guiddines, Ocasio faced a supervised release term of four to fiveyears. Tr. a 10-12. The Court was
correct in itsreview of the pendties Ocasio faced. By imposing a supervised release term of 60
months, which was within the Guidelines range, the Court did not depart from the applicable sentencing
range.

B. Consructive Amendment Claim

In an argument related to the relevant conduct issue discussed above, Ocasio maintains
that the Court erroneoudy permitted the United States to “congtructively amend” the indictment by
including in Ocag0's sentencing guiddines caculation drug trafficking activity for which he was never
charged. He dlegesthat the Stipulation to relevant conduct of the seven kilograms of heroin in the plea
agreement condtitutes a condtructive amendment of the indictment since the indictment refers only to
cocane. In addition, he alleges that the drug amount stipulated to was connected to a 1998

investigation, while the indictment refers to a 1999 conspiracy.



“An indictment is congtructively amended when the proof &t trid broadens the basis of

conviction beyond that charged in theindictment.” United Statesv. Patino, 962 F.2d 263, 265 (2d

Cir.), cert. denied, 506 U.S. 927 (1992) (citing United Statesv. Miller, 471 U.S. 130, 144-45

(1985)). A congructive amendment occurs when “the proof at tria or the trid court’ s jury ingtructions
S0 dtered an essentid dement of the charge that, upon review, it is uncertain whether the defendant

was convicted of conduct that was the subject of the grand jury’ sindictment.” United States v.

Samonese, 352 F.3d 608, 620 (2d Cir. 2003) (internal quotations and citations omitted).

This case differs from the cases which discuss constructive amendment because Ocasio pled
guilty instead of proceeding to trid. Thus, there was no trid, the Government did not present evidence,
and there were no jury ingtructions. In addition, the stipulation in the plea agreement did not modify an
essential element of the offense charged. As the Second Circuit held in ruling on the direct apped of
this case, Apprendi does not require that the cocaine and heroin drug amounts stipulated to for
purpaoses of determining relevant conduct be charged in the indictment. Also, as mentioned above,
Ocasio conceded many times that the relevant conduct included the heroin. Accordingly, the stipulation
does not condtitute a constructive amendment.

Nor does the stipulation in Ocasi0’s plea agreement condtitute avariance. “A variance occurs
when the charging terms of the indictment are |eft undtered, but the evidence offered at trid proves
facts materidly different from those dleged in the indictment.” Samonese, 352 F.3d at 621 (internd
quotations omitted). In order to prevall on avariance clam, adefendant must show prgjudice. 1d. A
variance is not prgjudicid where “*the alegation and proof substantialy correspond, where the variance

is not of a character that could have mided the defendant at the trid, and where the variance is not such
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as to deprive the accused of hisright to be protected against another prosecution for the same

offense’” United States v. Mucciante, 21 F.3d 1228, 1236 (2d Cir. 1994) (quoting United States v.

Heimann, 705 F.2d 662, 669 (2d Cir. 1983)). The indictment charged Ocasio with conspiring to
distribute 500 grams or more of a mixture or substance containing a detectable amount of cocaine.
Ocasio stipulated and agreed that the offense and relevant conduct involved 10 kilograms of cocaine.
The Court dso took into congderation at sentencing Ocaso’s stipulation to 7 kilograms of heroin. This
dipulation did not congtitute a variance, nor can Ocasio demondirate that the aleged variance was
preudicid.

C. Rule 11 Claim

Ocasio argues that the Court violated Rule 11 by failing to inform him of the nature and
ggnificance of his supervised release term. This claim aso is not supported by the record.

Rule 11 of the Federd Rules of Crimina Procedure requires digtrict courts to inform the
defendant of, and determine that the defendant understands, the maximum pendties, including the term
of supervised release, before accepting apleaof guilty.

The transcript of the plea proceedings held on February 2, 2000 shows that Ocasio was
advisad of the nature and significance of his supervised release term. At the plea proceeding, the
Government outlined the terms of the plea agreement, which set forth that Ocasio faced aterm of
supervised rdease of aminimum of four years and aslong aslife. The Government added thet if
Ocasio were to violate aterm of supervised release, he could be incarcerated for up to three years.
The Court then inquired of Ocasio whether the written plea agreement that was summarized by the

Government fully and accuratdly reflected Ocaso’s understanding of his agreement with the
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Government. Ocasio responded affirmatively.

The Court dso specificdly advised Ocasio of the pendties he faced if he were to plead guilty,
including supervised rlease. The Court Sated that if Ocasio pled guilty, the Court might sentence him
to amaximum supervised release term of as much aslife, and he faced a mandatory minimum term of
four years. The Court dso stated that if Ocasio were to violate any conditions of supervised release,
the Court could then sentence Ocasio to additiond time in prison for as much as three years. When
asked by the Court whether he understood dl the maximum pendties the Court just described for him,

including supervised release, Ocasio said yes. Thus, the record establishes that this argument of Ocasio

adso lacks merit.
D. Claim that the Seizure of Cocaine Predated Ocaso’'s I nvolvement in the
Conspiracy

Finaly, Ocasio appears to argue that the United States committed misconduct by prosecuting
Ocasi 0 because there was no information or evidence that Ocasio had joined the conspiracy before the
conspiracy was defeated, and thus, he could not be convicted as a conspiracy member. He seemsto
argue that he was not involved in the conspiracy until after the seizure of cocaine pursuant to the
execution of a search warrant in early September 1999 from Roger Griffin, one of Ocasio’s co-
defendants, and that was when the conspiracy terminated. He appearsto argue that he should not have
been indicted or convicted based on aNinth Circuit holding that a conspiracy ends automatically when
the object of the congpiracy has been defeated, such as when law enforcement seizes the drugs that

were meant for didribution. See United Statesv. Cruz, 127 F.3d 791 (Sth Cir. 2001); United States v.
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Recio, 258 F.3d 1069 (9th Cir. 2001).’

Ocasio’s clams are not supported by the record, however. The indictment charged Ocasio
aong with co-defendants Algandro Sierra, Roger Griffin, and Marcos Echevarria with conspiring to
distribute at least 500 grams of cocaine between July 8, 1999, and September 9, 1999. At the change
of plea hearing on February 2, 2000, the Government summarized Ocasio’s conduct that made him
guilty of the conspiracy charge and the Government’ s evidence as to the charge against Ocasio. Tr. a
28-29. The Government stated that the Government would present tape recordings from two
telephones utilized by Ocasio and Sierraon July 7, 1999 and early September 1999. The recorded
conversations were obtained through court-authorized dectronic surveillance and involved Ocasio,
Sera, and Griffin. They discussed digtributing cocaine and collecting sde proceeds. The Government
a0 dated that it would present video-taped evidence and testimony of officers conducting physica
survelllance that established that Ocasio entered Griffin's gpartment on August 27, 1999, a the same
time when tel ephone conversations among the conspirators about the processing of cocaine were
intercepted. In addition, the Government stated that the evidence at triad would include the cocaine that
was seized from Roger Griffin's gpartment in early September 1999. At the conclusion of the

Government’s summary, the Court asked Ocasio whether he agreed with the Government’ s summary,

"The Supreme Court, reversing the Ninth Circuit in Recio and abrogating Cruz, recently held
that a conspiracy does not end automatically when the object of the conspiracy becomes impossible to
achieve, such as when the government frustrates a drug conspiracy’ s objective by seizing the drugs
intended for digtribution. United States v. Recio, 537 U.S. 270, 272-74 (2003). See also United
Statesv. Wallace, 85 F.3d 1063, 1068 (2d Cir. 1996) (“That the conspiracy cannot actualy be
redlized because of facts unknown to the conspiratorsisirrdevant.”); United States v. Giordano, 693
F.2d 245, 249 (2d Cir. 1982) (“[I]t does not matter that the ends of the conspiracy were from the
beginning unattainable.”).
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and Ocasio responded affirmatively. Tr. at 30. The Court aso asked Ocasio if there was anything the
Government said with which Ocasio disagreed, and Ocasio said no.

The Government’'s summary of Ocasio’s conduct and its evidence includes conduct by Ocasio
in the conspiracy prior to the seizure of cocaine from Roger Griffin. Thus, Ocaso’'s clam that he did
not join the congpiracy until after the seizure of cocaine from Roger Griffin has no merit. The Court dso
concludes that there was no “misconduct” committed by the Government as the proffer included
conduct within the time period charged in the indictment.
I1l.  Concluson

Ocasios sMation for Leave to Amend [Doc. #160] and Motion for Leave to Supplement
[Doc. #167] are GRANTED. Ocasio’'s Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or
Correct Sentence [Docs. #158, 170] isDENIED. The Clerk isdirected to closethe case. No
certificate of appedability will issue as there has been no “substantid showing of the denid of a
congtitutiond right.” 28 U.S.C. § 2253(c)(2).

SO ORDERED this 3 day of June 2004, at Hartford, Connecticut.

/s CED
CHRISTOPHER F. DRONEY
UNITED STATESDISTRICT JUDGE
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